
 
 

April 20, 2004 
 
 
Marilyn R. Abbott 
Secretary to the Commission 
United States International Trade Commission 
500 E Street SW 
Washington, DC  20436 

Investigation No. TA-2104-13  
Re: Public Hearing on the Free Trade 
Agreement with Central America and the 
Dominican Republic, 69 Fed. Reg. 13582  
(March 23, 2004) 

 
Dear Madam Secretary: 

The International Intellectual Property Alliance (IIPA) is pleased to have this opportunity to share 
with the ITC the perspectives of the U.S. copyright industries on the intellectual property provisions of 
the Central American FTA and the Dominican Republic FTA and their possible economic effects on U.S. 
and local copyright rightsholders.   Last week we filed our request to appear at the tentative April 27 
hearing.    

 
Introduction   

The IIPA is a coalition of six trade associations,1 representing the copyright industries, which 
contribute well over 5% of the gross domestic product to the total U.S. economy.2  IIPA’s members 
produce the nation’s books, recorded music, films, videos and TV programming, and computer software 
for business and entertainment uses.  Since 1984, this diverse range of industries has worked together, 
individually and under the IIPA umbrella, to strengthen the copyright laws and enforcement regimes in 
over 100 countries around the world.  IIPA has also represented the copyright-based industries in the 
negotiation of key bilateral and multilateral agreements (including the WTO TRIPS Agreement and the 
WIPO “Internet” Treaties) to raise international minimum standards of copyright protection and, of 
increasing importance, enforcement.  IIPA and its members have been working with the U.S. government 
on all the recently completed and ongoing FTA IPR negotiations.    
 
Overview 
 

Our testimony is aimed at highlighting relevant trade-related intellectual property issues, 
specifically copyright and effective enforcement.  The CAFTA IPR Chapter contains high levels of 
                                                      
1  IIPA’s members are: the Association of American Publishers (AAP), AFMA (formerly the American Film Marketing 
Association), the Business Software Alliance (BSA), Entertainment Software Association (ESA), the Motion Picture Association 
of America (MPAA), and the Recording Industry Association of America (RIAA).  IIPA’s members represent over 1,300 U.S. 
companies. 
2 Economists Inc., Copyright Industries in the U.S. Economy: the 2002 Report (2002); the text of this report is posted on IIPA’s 
website at http://www.iipa.com/pdf/2002_SIWEK_FULL.pdf. 

 

http://www.publishers.org/
http://www.afma.com/
http://www.bsa.org/
http://www.theesa.com/
http://www.mpaa.org/home.htm
http://www.mpaa.org/home.htm
http://www.riaa.com/
http://www.iipa.com/pdf/2002_SIWEK_FULL.pdf
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copyright protection and enforcement will benefit both U.S. and the local creative industries.  For the 
more detailed views of the private sector IPR community, see the Advisory Report of the Industry 
Functional Advisory Committee on Intellectual Property Rights (IFAC-3) on the CAFTA IPR chapter; 
IIPA President Eric H. Smith serves as Chair of IFAC.3  

 
   Widespread copyright piracy, compounded by ineffective and inadequate criminal and civil 

enforcement mechanisms, already inflict heavy losses on the U.S. copyright industries as well as on their 
local industry colleagues, and is, in effect, the major market access barriers for our industries in these 
markets.  Examples are discussed in more detail, below.   

 
During the time pending Congressional consideration of the CAFTA/Dominican Republic FTA, 

IIPA must emphasize to the ITC and other U.S. government agencies that it remains critically important 
that all six of these nations continue to take all appropriate actions under their existing laws to combat 
copyright piracy in their domestic markets.   

IIPA Supports FTAs with High Standards of Copyright Protection and Enforcement,  
And These Nations Must Take Actions to Enforce Existing Laws Against Piracy 
 

We call three major points to the ITC’s attention.  First, IIPA supports these FTAs.  The FTAs 
contain high levels of copyright protection and enforcement will benefit U.S. industries and will continue 
to set precedents throughout the region.  IIPA believes that the substantive copyright obligations in the 
CAFTA IPR chapter will assist in elevating copyright standards and enforcement, with respect to both 
hard-goods piracy as well as piracy in the digital era.   
 
 Second, it is important to remember that all six nations currently have existing bilateral IPR 
obligations as well as international obligations (under the WTO TRIPS Agreement) to provide certain 
levels of copyright protection and effective enforcement.  IIPA has provided our views to the U.S. 
government regarding the high levels of copyright protection and enforcement expected of these nations 
under their existing bilateral obligations under the Caribbean Basin Initiative (CBI), as amended by the 
U.S.-Caribbean Trade Partnership Act (CBTPA),4 as well as the Generalized System of Preferences 
(GSP) program.   
 

Third, IIPA and its members look forward to evaluating how the Dominican Republic implements 
its obligations under the FTA IPR Side Letter on Enforcement and the Broadcast Annex which include 
commitments for its to undertake immediately to address the problems of broadcast piracy and slow 
criminal copyright adjudication in its courts.5  The government’s response to these obligations will be 
critical to the IIPA and its members evaluating the level of our support for the U.S.’ granting full free-
trade benefits to the Dominican Republic.  The U.S. government is currently investigating the Dominican 
Republic’s intellectual property rights practices under the GSP program (based on a petition IIPA 
submitted in 1999).6    
                                                      
3 IFAC-3’s report on the CAFTA IPR Chapter is posted at http://www.ustr.gov/new/fta/Cafta/advisor/ifac03.pdf. 
4 See IIPA’s September 23, 2003 Comments to the Trade Policy Staff Committee on the CBI and the CBTPA, 
posted at http://www.iipa.com/rbi/2003_Sep30_CBERA_TPSC.pdf. 
5 These two documents from the Dominican Republic FTA are posted on USTR’s website.  The Guzman-Zoellick 
Side Letter on IPR Enforcement is posted at http://www.ustr.gov/new/fta/Dr/text/18-letter-ipr.PDF, and the 2-page 
Broadcast Annex to the IPR Chapter is found at http://www.ustr.gov/new/fta/Dr/text/17-broadcast.pdf.   
6 See IIPA’s pre-hearing and post-hearing briefs for the October 1, 2003 GSP IPR hearing in the Dominican 
Republic case, posted at http://www.iipa.com/rbi/2003_Oct1_DomRep_FTA.pdf and 
http://www.iipa.com/gsp/2003_Oct30_GSP_DomRep.pdf.   
 

http://www.ustr.gov/new/fta/Cafta/advisor/ifac03.pdf
http://www.iipa.com/rbi/2003_Sep30_CBERA_TPSC.pdf
http://www.ustr.gov/new/fta/Dr/text/18-letter-ipr.PDF
http://www.ustr.gov/new/fta/Dr/text/17-broadcast.pdf
http://www.iipa.com/rbi/2003_Oct1_DomRep_FTA.pdf
http://www.iipa.com/gsp/2003_Oct30_GSP_DomRep.pdf
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An Overview on Copyright Protection and Enforcement  
in Central America and the Dominican Republic 
 
 IIPA believes that the most immediate problem in the Central American and Caribbean, as is the 
case throughout the Americas, is the failure of many of these countries to adequately enforce their existing 
copyright laws.  High levels of piracy — of films, television programs, home videocassettes, music, sound 
recordings (audiocassettes and CDs), business software, and entertainment software on all platforms, 
textbooks, trade books, reference and professional publications and journals -- hurt both U.S. and local 
creators.   
 
 Strong and comprehensive copyright protection and enforcement are the key ingredients to robust 
economic growth and development.  Inadequate laws and ineffective anti-piracy enforcement adversely 
affects employment, job creation and revenues, both in the United States as well as abroad.  With many of 
these U.S. companies increasingly relying on foreign licensing and sales revenues, piracy combined with 
inadequate enforcement, has become a major impediment to this continued revenue growth and has 
become the major market access barrier for the copyright industries.  The challenges faced by the 
copyright industries and national governments to enforce copyright laws grow exponentially as the forms 
of piracy shift from hard-goods and toward digital media and unauthorized electronic transmissions.  Over 
the last two years in particular, the unauthorized “burning” of CDs has grown rapidly throughout Central 
America and the Caribbean, thus challenging the ability of legitimate businesses engaged in the creation 
and distribution of copyright materials – sound recordings, computer software, videogames, books, and to 
a lesser extent, DVDs of audiovisual works – to compete against these pirated products.   
 
 Inadequate and ineffective copyright enforcement has failed to stem this piracy problem and 
continues to distort trade in this region.  Criminal and civil justice systems must work in a transparent and 
expeditious manner and apply deterrent penalties and remedies.  Here is a brief summary of the key 
problems many of our industries face in this region:     
  

Motion Pictures:  For the motion picture industry, the unauthorized television broadcast of MPA 
member company films in the Dominican Republic remains a priority concern.  Two major broadcasters 
in the Dominican Republic use videos and DVDs of MPA member company films to broadcast US films 
without authorization.  Unauthorized reception and retransmission of U.S. domestic satellite signals is 
also a problem, especially in Central America. Without authorization from copyright owners, cable 
system operators, hotels, resorts, bars and homeowners have erected satellite dishes to intercept and 
retransmit programming intended for reception with the United States.  This broadcast piracy and signal 
theft harms the theatrical exhibition of motion pictures in these markets, erodes pay and broadcast 
television revenues, and slows the development of a legitimate home video market.  In addition, video 
piracy at the retail level remains a problem throughout the region. 
 

o Broadcast piracy in the Dominican Republic remains a particularly troubling piracy source for 
the audiovisual industry.  As detailed in other IIPA submissions and public testimony to U.S. 
government agencies, obtaining consistent enforcement against several key, politically 
connected broadcast stations transmitting copyrighted programming without authorization has 
been difficult.  Although over the past year, the administrative authorities (INDOTEL and 
ONDA) have taken more inspections, the criminal cases brought against these two stations in 
mid-2003 have been plagued by delays, and no hearing has yet been held on the merits of 
either case.       
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• Business Software:  Business software piracy involves counterfeiting, resellers, mail order houses, 
bulletin boards, and end-user piracy.  The greatest threat comes from end-user piracy, where typically 
a corporate or institutional user copies software onto the hard disks of many more computers than the 
number authorized.  End-user piracy occurs in government, education, and business enterprises 
throughout this region.  It is imperative that software producers have access to both criminal and civil 
ex parte search remedies.   

 
o For example, the business software industry, along with its sister copyright industries, are 

concerned about long, ongoing developments in Costa Rica to amend one of its procedural 
laws, the Ley de Procedimientos de Observancia de los Derechos de Propiedad Intelectual.  
This law should be amended to bring it into full compliance with Costa Rica’s obligations 
under TRIPS and the WIPO digital treaties; it also should be amended to increase penalties 
for copyright violations, including permitting courts to issue prison sentences.  Furthermore, 
BSA reports that long delays in copyright enforcement cases continue to be a serious problem 
in Costa Rica, since it normally takes several months between the filing of a complaint, the 
day a raid or inspection takes place, and the issuance of an official inspection report.   

 
• Sound Recordings:  Piracy of sound recordings and music remains extremely high in this region.  

While audiocassette piracy (analog) had been the preferred business of pirates in recent years, the 
industry reports that the levels of CD piracy (digital) has risen dramatically throughout this region—
particularly on CD-R.  It is imperative that governments of Central American and Caribbean nations 
demonstrate through concerted efforts that it is simply unacceptable to offer pirate products for sale.  
Such a commitment places a premium on the ability and willingness of police to act in an ex officio 
manner, and on prosecutors and courts dealing with piracy to act in a serious manner.  In addition to 
hard goods piracy, internet-based piracy is quickly advancing, and the legislation and practices of the 
countries in the region need to respond to this new challenge. 

 
o In the Dominican Republic, the RIAA continues to face a serious backlog of criminal cases.  

As of April 2004, 98 criminal cases for copyright infringement of sound recordings brought 
were still pending trial.  Since 1999, the RIAA has been successful in obtaining only 18 
prosecutions, including prison sentences, court fines and restitution in the amount of 
US$83,750.7  All these adjudicated cases are on appeal, and no review dates have been 
scheduled by the Court of Appeals.   

  
• Book Publishing:  The major forms of piracy afflicting the U.S. book publishing industry in the 

region are commercial and photocopying piracy.  Photocopying shops near universities often fill 
requests for illegal reproductions of entire textbooks.  This problem has been reported throughout 
much of Central America as well as the Dominican Republic.    

 
• Entertainment Software:  The U.S. entertainment software industry suffers from inadequate 

enforcement by governmental and judicial authorities throughout the region.   
 
 
A chart outlining a conservative estimate of at least  $56 million in estimated annual trade losses due to 
piracy of U.S. copyrighted materials in these six countries appears below:   
 
 
 
 
                                                      
7 The award is in Pesos at RD$3.35 million at a current exchange rate of RD$40.00 to US$1.00. 
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2003 ESTIMATED TRADE LOSSES DUE TO COPYRIGHT PIRACY 
 (in millions of U.S. dollars) 

AND ESTIMATED PIRACY LEVELS  
IN THE SIX CAFTA COUNTRIES 
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Costa Rica 
 

2.0 
 

35% 
 

7.2 
 

56%
 

4.8 
 

67% 
 

NA 
 

NA 
 

NA 
 

14.0 

Dominican Republic 2.0 20% 9.9 65% 3.7 64% NA NA 1.0 13.5 

El Salvador 2.0 30% NA NA 4.0 68% NA NA NA 6.0 

Guatemala 2.0 60% 5.0 60% 10.6 61% NA NA NA 17.6 

Honduras 2.0 50% NA NA 1.8 66% NA NA NA 3.8 

Nicaragua NA 70% NA NA 1.2 70% NA NA NA 1.2 

 
          NA: Not Available 
 
Copies of IIPA’s 2004 country reports for the Dominican Republic, Costa Rica and Guatemala can be 
accessed at the IIPA website at http://www.iipa.com/countryreports.html.   
 
   
Key Elements of a Strong Copyright and Enforcement Text in a Free Trade Agreement 
 
 IIPA has gone on record, in numerous fora, elaborating the key copyright substantive law 
obligations as well as the critical enforcement-related measures which must be included in any FTA.9   
Fortunately, to date, most of IIPA’s recommendations have been integrated into the FTAs already 
concluded.   
 

With respect to copyright, the CAFTA IPR Chapters includes, on a technologically neutral basis, 
the obligations in both WIPO Internet Treaties (such as a broad right of reproduction, the right of making 
available, technological protection measures, rights management information)  along with other 
substantive improvements such as copyright duration.   

 

                                                      
8 BSA estimates for 2003 are preliminary and will be finalized in mid-2004.  They reflect losses to U.S. publishers only; they do 
differ from the BSA trade loss numbers which it releases in its global survey.  The BSA global numbers reflect losses to (a) all 
software publishers in that country and (b) losses to distributors/retailers in that country.  BSA’s latest report appears in it Eighth 
Annual BSA Global Software Piracy Study (2003), which is available at www.bsa.org.   
9 See IIPA Position Paper to the FTAA Americas Business Forum VIII, submitted August 29, 2003, available at 
http://www.iipa.com/rbi/2003_Aug29_FTAA_ABF_Miami_Position_Paper.pdf;  see also IIPA Comments to the Trade Policy 
Staff Committee regarding the Panama FTA, submitted April 5, 2004, posted at  
http://www.iipa.com/rbi/2004_April5_Panama_FTA_TPSC_filing.pdf. 
 

http://www.iipa.com/countryreports.html
http://www.bsa.org/
http://www.iipa.com/rbi/2003_Aug29_FTAA_ABF_Miami_Position_Paper.pdf
http://www.iipa.com/rbi/2004_April5_Panama_FTA_TPSC_filing.pdf
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With respect to CAFTA obligations on copyright enforcement, the scope of criminal penalties 
and civil remedies are comprehensive.  Actions must be taken ex officio in both the criminal and customs 
areas.  Presumptions are added and broadened to speed up copyright infringement proceedings.  
Enforcement measures are strengthened to cope with online infringement, including creating clear 
standards of secondary liability for online service providers accompanied by certain limitations on 
infringement remedies that would ensure cooperation between service providers and rightholders.  A 
strong and expeditious notice and takedown system is a key feature of this system.  Finally, criminal and 
civil remedies are extended to cover circumvention and rights management information violations 
 
 Our one concern remains the transition provisions taken by these countries, particularly with 
respect to several of the enforcement-related elements.  As we have already stated, these nations already 
have incumbent bilateral obligations to provide adequate and effective copyright enforcement and we 
expect that such efforts will not only continue, but improve, as the time draws nearer for congressional 
consideration on CAFTA.    
 
 
Conclusion 
 
 IIPA believes that one of the most immediate, economic problems in these six countries are their 
overall failure to adequately and effectively enforce their current copyright laws in-practice.  It is important 
to keep in mind that domestic copyright law reform, while critical to meeting the IPR standards of current 
bilateral trade programs as well as their FTA obligations, is not sufficient in and of itself.  How these 
countries act to enforce their laws is a critical benchmark for our members, and such enforcement can, 
and should, happen now.    
 

 
      Respectfully submitted,    

                
      Maria Strong 

Vice President and General Counsel 
International Intellectual Property Alliance  

 
 
 
 


	Motion Pictures
	Loss
	Estimated
	Costa Rica



